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'EXECUTIVE POWER.

By Benjamin 2. Curtis, of Roston,
Mass.y Late Judge of the Supreme

Court of the United SMates.
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PREFACE.

EXTRACT FROM PRESIDENT
PROCLAMATION OF sErrT. 22, 15862,

“That on the fiast day of January, in the
vear of our Lord one thousand eight hundred
and sixty three, all persons held as slaves
within any Swute, or designated part of a
State, the people whercot shall then be in re-
bellion agmnst the United States, shall be
then, thenveiorward, and forever free: and
the Executive Government of the United
States, including the military and naval au-
thority thereof, will recognize and maintain
the freedom of such persons, and will do no
act or acts to suppress such persons, or any of |
thew, in any efforts they may make for their
actual treedom. .

“That the Executive will, on the first day
of January atoresaid, by proclamation, desig-
nate the Siates, and parts ot States, if any, in
which the people thercol respectively shall
then be in rebellion azainst the United States
and the fact that any State, or the people
thereof, shall on that day be in good fath
represented in the Congress of the United
States, by members chosen thercto at elec-
tions where a majority of the qualified voters
of such State shall have participated, shall, in
the absence of strong countervailing testi-
mony, be deemed conclusive evidence that
such State, and the people thereof, are not
then in rebollion against the United States™

“Understand. | raise no objection against it
on legal or coustitutional grounds; for, as
commmande-in-chief’ of the army and navy in
time of war, I suppose I have a right to take
any measure which may best subdue the ene-
ﬂy.--—-f’l‘e-.ﬂ}feﬂf Lincoln to the ('faic'u_qn Dele-
getion.
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LINCOLN'S |

PROCLAMATION OF SEPT. 24, 15862,

“Whereas, it has become necessary to call
mto service not only volunteers, bat also por-
tions of the miliia of the States by drafi, in
order to suppress the insurrection existing in
the United States, and disloyal persons are
not adequat ly restrained by the ordinary
processes of law from hindering this measure,
and from giving aid and comfort in vaMous
ways to the insurrection. Now, therefore, be
it ordered— '

“First, That daring the existing insurree-
tion, and as a necessary measure for suppres-
sing the same, all rebels and insurgents, their
ad s and abottors, within the United States,
and all persons discourazing volunteer enlist-
ments, resis'ing militia drafts, or guilty of any
disloyal rrm'lin e, alfording ail and comlort to
the rebels against the anthority of the United
States, shall be subjoct to martial law, and
Lable to trial and punishtaent by court mar-
tial or military eommis<ion.

“Second, That the writ of habens corpus is
suspended in respset to all persons arrested,
or who are now, or herealter dunng the re-
bellion shall be, imprisoned in any fort, camp,
arsenal, military prison. or other place of cou-
finement by any military authority, or by the
scntence of any court martial or military
ColLuMssIOn.

“In witness whereof, I
my hand, and caused the
States t0 bo affixed.

“Done at the city of Washing, this

s 24th day of September, in the year

b . - Yof our Lord one thousand eight
y hundred and sixty-two, and of the
wv~ independence of the United Siates
the eigety-seventh.
“ABRAHAM LINCOLX.

“By the President:

Wi H. Sewagrp, Se.'y of State.”
ORDERS OF THE SECRITARY OF WAR, PRO-
MULGATED sepr. 20th, 1862

“FU'IL .th'l'\‘ «hali be a l‘ﬂ'o\‘(nt .\iu‘.hﬂ
G*E'Mfl] Or th@ ‘\.aP l)\‘,‘ll;]rlmrn;‘ “l““
headquarters will be at “’a-hingl-m. and who
will bave the immediate supervision. control
and management of the corps,

“Second. That there will be apponted in
each State one or more special Provost Ma:-
shals, as necessity may require, who will re-
port and receisc wnstnctions and orders Lrom
the Provost Marshal General of the War De-

vht.

“Therd. It wil' be the duty of the plq-(_'i.l

have hercanto sot
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Provost Marshal to
whether regulars, volunteers, or milina, and
veqd them to the nearest military command. r
or military post, where they can be cared for
and sent to their vespective regiments; te ar-
rest upon the warrant of the Judge Advocate,
all dis'oyal personssulj et to arrest under the
orders of lE.- War Depariment; to inquire

inio and nvﬁn treasouable practices, saze
stolen or embezzled property of the Govern-
ment, detect spies of the encmy, and peiform
such other duties as may be enjoined upon
them by the War Department, and report all
their proceedings promptly 1o the Provost
Marshal General.

“Fourth. To enable special Provost Mar-
shals to discharge their duties efficiently, they |
are authorized to call on any available mili-
tary force within their respective distriets, or |
else to (*ml'l()}' the assistance of cilizeas, con-
stables, shenfls, or police officers, 0 far as
may be necessary under such regulations as
may be prescribed by the Provost Marshal
General of the War Depariment, with the
approval of the Seeretary of War. |

“Fifih. Necessary expenses incurred in this |
service will be paid on duplieate bills certified |
b}' the a-pvvia.l Provost }lmrshnls. s:ati_ng time
and nature of service, after examination and |
approval b.:' the Provost Marshal General,

“Sizth. The compensation of special Pro-
vost Marshals will be dollars per mouth, |
and actual traveling expenses, and postage |
will be retunded on bills certilied under oath
and approved by the Provoest Marshal General. |

“Seventh. All appoiniments in this service
will be hul-jw-t to be revoked at the plcamre-
of the Secretary of War.

“FEighth. All orders heretofore issued by
the War Department, conferring authority
upon other officers to act as Piovos Marshals,

exeept those who reeeived .-'I-n-l--ul COMDUESIONS

from the War Department, are hereby revoked.
"'B} order of the Seeretary o War,
“L. Tuos s, Adjutant General.”

EXECUTIVE POWER.

No eitizen ecan be insensible to the vast im-

| portance of the late proclamaions and orders |

e
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government embodies, by which alone that
safety amnd weltare can be securcd.  And,
when those principles are put in jeopaniy,
every true loval man wust interpos.. accoid-
ing to his ability, or be an untatuiul etizen.

This 1s not a Government of men. It isa
Goverument of Jaws. And the laws are re-
quired by the people to be in conlormity with
their will, declared by the Constitution.” Qur
loyalty is due to that will.  Our obedience is |
due 10 those laws; and he who would induce
submission to other laws, springing from
sources of power not originating in the peo-

e, but in casual events, and in the mere
will of the occupants of places of power, does |
uot exhort us 1o lovalty, but to a desertion of |
our trust.

That they whose principles he questions
have the conduct of public affuirs; that the
times are most critical: that public unanimity
is highly necessary; while these tacts afford |
sufficient reasons to restrain all opposition
llllflll any ;w:wu‘l or rlﬂfty b"l"' mnds, t l'\"\v' ocan
atford no good reason—hardly a plausible
apology—{for failure to op usurpalion of |
power, which, if acquiesced inand established,
mu-t be fatal to a free Government.

The war in which we are engaged is a just
and necessary war. It must be prosccuied
with the whole force of this Government il
the military power of the South is broken, |
and they cubmit themselves to their duty to
obey, and our right 10 have obeved, the Con-
sutution of the United Mtates, as “the su-
preme law of the land” But with what |
sense of right can we subdue them by ars
to obey the Constitution as the supreme law |
of ther part of the land, if we have ceased |
10 obey it, or tailed to preserve it, as the su-
preme law of our part of the land ?

I am a member of no political party. Du- |
ties, incomsistent, in my opiuion, with the
preservation of any atiachisents to political |
party, caused me to withdraw from all such
connections, many years ago, and they have
never been resumed. 1 have no occasion to |
listen to the exhortations, now so frequent. to |
divest myselt of party ties, and disregard
party oljeets, and act for my country. 1

._!;H'f" .
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th's executive deeree holds out this proposed
n-‘uui of State laws as a threatened penalty
fo. the coniinuance of a goveruing wajority
of the people of vach Siate, or a part of a
State, in rebellion against the United States.
So that the Presidert bercby assumes to hime-
sel. the power to denounce it as a punishment
against the endire pecole of a State, that the
valid laws ol that State waich regulate e
dowmestuc conditon of its inhabirants, shall be-

- come null and void, a: a certain future date,

by reason ot the criminal condact of a gov-
erning majority of its people.

Thns penalty, however, 1t should be ob-
served, is not (o be nflicted on those persous
who have been guilty of treason. The free-
dom of their slaves was already provided for
by the act of Congress, recited in a subse-
quent part of the proclamation. It is wnot,
thereiore, as a pumishment of guilty persons,
that the commander-in-chiet deerees the free-
dom of the slaves. [t is upon the slaves of
loyal persons, or from those who, from their
tender years,orotherdisab lity cannot be either
disloyal or otherwise, that the proclamation
is to operate, if at all; and it is to operale to

i set them free, in spite of the valid laws of

their States, because a majority ol the legal
volers donot somd representatives to Congress.

Now it is easy to understand how persons
held to service under the laws of these Sta'es.
and how the army and the navy, under the
orders of the President, may overturn these
valid laws of the States. just as it easy 10 im-
agine that any law may be vio/ated .’,:,";,."_g,‘-,,-.;!
But I do not uaderstind it to be the
purpose of the President to incite a part of
the inhabitants of the United States to rise in
insurrection arainst valid laws: but that by

 virtue of some power which he possesses, lie |

proposes to annul those laws, <o that they are |
no longer to have any operation . :

The second proclamation, and the orders of
the Seeretary of War, which follow it, place
every citizen of the United States uuder the |
direct military command and control of the
President.  They declare and define new
ofienses, not known to any law of the United

}htal--s, They sabject all eitizens to be im-

| of
| sprmg.

| torial limits, three months hence, thiry days |

of the President of the United States, Great
differences of opinion already exist concern-
inr them. Bat whatever those differences of

- opiion may be, upon one point all must agree. |

They are assertions of transcendent executive
power. _'

There is pothing in the character or con- |
duet of the chief mysistrate,—there isnothing
in his present position i connection with
these proclamations, and there is nothing in |
the state of the country, which should prevent
a canddid and dispassionate dircussion either
of their practical tendencies, or of the source |
power fiom whence they ar: supposcd to

The President, on all occasions, has mani-
fested the strongest desive to act cautionsly,
wisely, and for the best interests of the coun- |
try. What is commonly called his proclama- |
tion of emancipation, is, from its werms and
from the nature of the case, only a declara- |
tion of what, at its date, he believed might

prove expedient, within yet undefined terri-

after the meeting of next Congress, and within |
terrilory not at present subject even to our |
mvlimr}‘ control.  OF course such an ¢xecutive |
declaration as to his future intentions, must be

understood by the people to be liable to be
modified by events, as well as subject to such
changes of views, respecting the extent of its
own powers, as a more mature, and po-sbly a
mwore enlightened consideration may produce. |

In April, 1861, the President issued his |
pro-lamation, declaring he would treat as
pirates all persons who should eruise, under |
the authority of the so-called Contederate
States, against the commerce of the United
Stazes. .

But suh_«-.‘m-m events indu-ed him, with |
general acquiescence, to exchange them as
prisoners of war, Not from any fickleness ot
purpose, but beeanse the interests of the
country imperatively demanded thisdeparture
trom his proposed course of action.

In Like mauner, it is not to be doubited by |
any one who esteems the President Lonestly |
desirons to do his duty to the countrr, under
the best lights po-.-ils'.:'. that when the tume for
his action on his recent proclamations and
orders shall arvive, it will be in t'umh“lnil_\'
with his own wishes, that he should have
those lights which are best eheited in this
country by temperate and well-considered
public discussion ; discussion, not only of the |
practical consequences of the pm(to::':l M As-
ures, but of his own constitutional power to
decree and execate them.

The Constitution bas made it incumbent on
the Pnrsinlu-n[ 0 e nl]:llu'lld o L‘ﬂii:_;!‘l ss such
measures as he shall decm necesary and ex-
pedient.  Albouzh Congress will have been
in ses<ion nearly thirty days before any exce-
utive action is proposed 10 be taken on this
subject of emancipation, it can ha:dly be sup-

wosed that this pro Tamation was intended to
Iw a recomimendation to them.  Stll, in what
the President may perhaps regard as having
some flavor of the spirit of the Constitution,
he makes known o the I"'“i'l“ of the Umited
States s proposed tuture executive action;
certainly not expecting or desiring that they
should be mdifferent (0 such a anomentous

roposal, or shoull tail 10 exervise their best
Ju-lﬁm- nts, amd alford their best counsels upon
what so th'epl_\' conegrns themselves,

Oar public affairs are in a condition to ren-
der unamindiy, not only in the public councils
o the natuen, but amonz the people thew-
se ves ol the liest i:n!u‘b:'t:llln't'. Bu'. the I‘r'l -
ient mast have been aware, when Le issucd
these proclamations, that nothing approaching
toward - unamimiiy upon their subjects ecould
be attained, amongz the people, save through
their publie discussion.  And as Lis desire to
act in accordince with the wisest and best
settled and most energetic popular sentiment
cannot be doubted, we may jusily believe
that executive action has been postpouned,
among other reasons, for the very parpose of
allowing time for <a h discussion.

And, in reference to the last proclamation,
and the orders of the Secretary of War, in-
tended 1o carry it into practical effect, thonzh
their operation is wmncd ate, so far as their
express declarations can make them so, they
have not yvet been practically appli---.l to such
an extent, or m such a way, as no. to allow it
to be supposed that the geounds upon which
they rest are open (Ur ¢xamination.

However this may be, these are subjects in
which the people have vast coneern. It is
their right. 1t is their duty 10 themselves and
their posterity, 0 examine and to consider
and to decide upon them: and po citizen is
faithful 1o his great tiust it he faill 1o do so,
acconding 1o the best lights he hae or can ob-
tain. Anmd il finally, such examination and
vons'dr‘mt';on §Ehd1 t‘ntl i lii\'el!i:‘\‘ of fllli[].‘llxi.
it wust be aceepted as justly attribatable to
the questions themselves, or to the nwn who
have made them.

It has been nflc'mivha! h{ some o Lisan
_i-'u-n vls to raise the o ry ol "Jldﬂf'al' V" against
any oue who should qm-.-tlinn these excentive
acts,

But the people of the United Seates kuow
that loyalty is pot subsersiency to a man, or
to a par'y. or fo the opinions of newspapers;
but that i1t is a honest and wise devotion 10
the safiry m'!d welfare of our counts ¥ and to
the gy + pnnl‘l]-lt':- which our consututon of

have nothing hnt‘ my country for which to act, | prismu_-ul upon a ‘m-.liml'_\' order, at the pleas-
in any public affair; and solely becanse Ihave [ ure of the President, when, where, and <o
that yet r--mainin;:. and kuow not but it may Hone as he, or whoover is actine for him. inay
be possible, flom my studies and reflections, | choose.  They hold the eitizen to trial before |
to sav something to my countrymen which [ a m litary commission appointed by the Pres-|
may aid them to form right conclusions in | ident, or his representytive, for such acts or
these dark and dangerous times, I now, re-| owissions as the President may think proper |
luctantly, address them. to decree to be offenses; and they subjeet him
1 do not propose to discuss the question | to such punishment as sueh military comm’s- |
whether the first of these proclamations ol | sion may be pleased to inflict. They ercat
the President, if definitively adopted, can | new offices, in such number, and whose occu- |
have any practical effect on the unhappy race | pants are to receive such compensation as the
of persons to whom it vefers: nor what its | President may direct; and the bholders of these
practical consequences would be, upon them | offices, seattered theough the Siates, but with
and npon the white populaton ol the United ; one chicf inquisitor at “'a.-ehingtuu. are toin-
States, it it should take «ffeet: nor th ough | spect and report upon the loyalty of the eiti- |
what scencs of boodshied. and worse than | zens, with a view to the above deseribed pro-
bloodshed, it may be, we should advance to| ecedings against themn, when deemed saiiable
those final eodditions; nor even the lawlulness, | by the central anthority.
in any Chrstian or civilized sense, of the use Such is a plain and accurate statement of
of such means to attain any end. | the vature and extent of the powers asserted
‘ It the entire social condit.on of nine nul-| in these exeentive proclamations,
lions of' people has, in the provideuce of God, | What is the source of 1hese vast powers ?
been allowed to depend upon the executive | Have they any Tt ? '
deerce of one man, it will be the most »tu- | Hhhom, or

wndous fact which the history of the ra t-l'

Are they dertven |
are they untterly inconsistent with, |

ENTL!

NOVEMBER 13, 1362.

— - ——— - e

affix 10 each some appropriate and not eruel |
or unusual punishwent. But this proclama- |
tion and these orders ereate new offenses, not |
known 10 any law of the United States
“Discouraging enlistments,” and “any disloyal |
practice.” are no. offenses known to any law |
of the Luied States. Al the sawe time they |
may 1ociude, among wany other things, acis |
which are offenses against the laws of the)
United States, and, among others, treason.
Under the Coustitution and laws of the United |
States, except in cases arising in the land and |
naval force, every person charged with an oi- |
feuse is expressly required to be proceeded
against, and tried by the judiciary of the |
United States and a jury of his peers; and he |
is required by the Constiation 1o be punished, |
in conformity with some act of Congress ap-!
plicable to the offense proved. enacted before |
its commission. But this proclamation and |
these orders remove the accused from the ju- |
risdiction of the judiciary: they substitute a/
report, made by some deputy provost mar-
shal, for the presentment of a grand jury,
they put a military commission in place of a
Judieral court and jury required by the Con- |
stitution; and they apply the discretion of the |
comiission and the Il'l't::i(lt'llt. fixing the de-
yree and kind ol punishment, instead of the
tnw of Congress lixing the penalty of the
oflense.

It no lodger remaius to be sagoested, that
if the ground of action announced by the |
President be tenable, he may, as commander- |
in-chief of the army and navy, use powers
not delegated to the United States by the
Constitution ; or may use powers by the Con- |
stitution L'xt":ll-ik\'l_\' t!o-lu-‘_iﬂl'll to the Ic.‘_ﬁ:-la_-.'
tive and the jadicial departments of the gov-|
ernment.  These things have been already |
doue, o far as the proclamations and orders |
of the President can afivet them. !

[t is obvious, that if no private ecitizen is |
protected in his liberty by the safeguands |
thrown around him by the express provisions
of the Constitution, but each and al of those |
safeguards may be disregarded, to subject Lim
to mulitary arrest upon the report of some |
depaty provost marshal, and hmpisonment at
the pleasare of the President, and trial betore I
a military commis<ion, and punishment at its |
di<cretion, the President is of the!
opinion that such proceedings “may Lest sub-|
due the enemy.” 'Lvn all members of either |
house of Congress and every Judicial officer |
is liable to be pProce eded agaimst as a “lli~!h_\'.'tl|
person,” Ly the sune means and in the same |
way., So that, under this assumption coun-
cerning the wplicd vowers of the President |
as commander-in-chiet” in time of war, it the
Presudent shall Yg of the opinion that the ar- |
rest and incarceration, and trial before a mile |
itary commission of a judge of the l*uitml;
States, for some Judicial deciston, or of one or |
lll"llll.‘ 'S l.'l. l_‘itilt’l i.UUM: ol t.nn__{l‘l'.ﬂ- !
for words spoken in debate, 1s “a measure
which may best subdue the enemy,” there is |
then coalerred on him by the Constitution |
the rightful power =o to lnn;-m-ql arainst such
_i".tl.n 1l or legizlative officer. )

This power is certainly not found in any
express grant of power made by the Constiru- |
ton to tiic President, nor even in any delega- |
tion of power made by the Consiitution of ihe

becanse

nmore

'rying on there? Since Charles I Jost his
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the Constitution had provided that a co- |
mander-in-chief should be appointed by Con- |
gruess, his powers would have been the same |
as the wilitary powess of the President now |
are. And what would be thought by t.bt"\
American people of an att=mpt by a general-
inchicf, to legislate by his decrees, for the |
ln’Oplc and the Stales ]

Besides, all the powers of the President are
exccutive merely. He cannot make a law.
He cannot repeal one. He ean only execute i
the laws.  He can neither make, nor suspend,
nor alter them. He caunot even make an |
article of war. He may govern the army,
cither by general or special orders, but only
in subordination to the Constitution and laws
of the United States, and the articles of war
enacted by the legislative power.

The time has certaioly come when the peo-
ple of the United States must understand,
and must aprl.u those great rules of civil lib- |
erty, which have been arrived at by the Nlt-‘
devoted efforts of thought and action of their |
ancestors, duning seven hundred years oI'[
struggle against arbitrary power,  If they iail |
to understand and apply them, if they fail 1o
hold every branch of their government stead-
ily to them, who can imagine what is (o come
out of this great and desperate struggle?
The military power of eleven of these Siates
being destroved—what then? What is 10 be
their condition?  What is to be our condition?

Are the greal principles of free govern-
went to be nsed and consumed as means of
war? Are we not wise enough and strong
t'r.ough to carry on this war 10 a successtul
military end, without submitting to the loss of
any one great principle of hberty? We are
strong enough  We are wise enough, if the
people and their servants will but understand
and observe the just limits of military power.

What, then, are those Iwits? They are
these, There is wilitary, and there is mar-
tial law.  Wilitary law is that svstem of laws
enacted by the legislative power for the gov-
crnment of the army and the navy of the
United States, aind ol the wilitia when called
ito the actual service of the United States.
It has no coutrol whatever over any person
or any properiy of any citizen. It could not
even apply to the teamsters of an army, save
by torce of express provisions of the laws ot
Congress, making such persons amecnable
thereto. The perons and the propecty ol
private ciizens of the United States, are as
absolutely excmpted from the conirol of mili-
ary law as they are exempted trom the con-
trol of the laws of Great {irilain.

But there s also Mariia/ law. What
thas #¢ 3 It is the will of amilitary commander,
operating without any restraint, save his judg-
went, upon the lives, upon the properts, upon
the enure social and mdividual condition o
all over whom this law extends. But, under
the Constitution of the United States, over
whom docs such law extend?

Will any onc be bold enough to say, in
view o the history of cur ancestors and our-
selves, that the President of the United States
cat extend such law as that over the entire
country, or over any defined geographical
part thereol, gave in connection with some
particular military operations which he is car-

Is

s exhibited.  Bat, for myself, I do vot yet |
perceive that this vast responsibility is pl.‘\*'wl I
upon the President of the United States. 1
do not yet see that it depends upon s exee-
utive decree, whether a servile war shall be
invoked to help twenty millions o the white |
race to axerc the righttal authority of the |
Constitution and laws of their country, over |
those who refus: to obey them. Swt [ do see |
that this proclamation asserts the power of the :
L reeutive to male such a docree. ;

I do uot yet perceive how it is that my
neighbors and myself, residing remote from |
armics and their operations, and where all the l
Jaws of the land may be enforced hy consti= |
stitutional means, should be subjected to the |
possibility of milisary arrest and imprisonment, |

| -'!-IIII'&‘!“‘ ol' l'!l‘ Cslil'a:_'n ("E(-r,-_'.\ men, ”; 1}“. 1‘”!_

the Cons itu ion of the United Stares? }

The ounly suppo<cd source or measure of
these vast powers, appears to have been des-
i:_'n.'lli"i h.\' the Pn'pi!len.‘_‘in bis 14 l,h- 1o the

lowing words :— Understand, I ra'se no ob-
| Lk tion to 1t on I"_'_!ill ﬂ:’l"ll'ﬂi'if“!innﬂl gw)‘nggl‘.:

for, as commander-in-chicf of the vrmy and |

naey, tn bime of war, | suppose 1 have a right
o f"f&’ SCAN TRcasNre N”.’l"t'f; nerag !,-‘_“l" s"h;:‘", I"_,p

eneray” This is a elear and frank declaration

| of the Presidenr res; ecting the ovivin and ex- |

icut of the power Le !i:j!llmgp. I'i".?‘l‘h' {0 !_‘..-l
SUSSL ﬂ“'!. ) !:’H as l l.nli“'. 1RO NONPCY nf- these I
powers o'her than the auhority of commander- I
IIH""!III";I- in “.Hl" !EI. war, ,Hl.!t crer f.wr-n ,uno’,'(p-_\','t-tf, |

There has been mu-h dizen<<on rn!l;';t['nif:g i
the question whether the power to suspend |

. . . . ! * s . o .
and tral betore a oni Lary comuis-ion, and | the "[)"I\II-‘;_--' ol the writ of habeas corpus,” |
wnishment at its discretion for offences un- | is conterred by the Constitution on Conoress, |

United States to auy department of the gov-| bead, there has been no king in England who
ermment. It i claimed to be found solely in [ could make such law in that realm. Awnd
the tact that he is the commander-in-chief of | where is there to be tound, in our hastory, or
its army andd navy, eharged with the duty ot | our constitutions, either S:ate or national, any
subduing the enemy.  And to this end, as I:v! warrant for saying, that a President of the
understands it, he is charged with the daty of | United States has been cmpowered by the
using, not only those great and ample a.mwm: Constitution to extend martial law over the
wineh the Constitulion and Liws aud the seli-| whole country, and o subject thereby to his
devotion ol the people in exceuting them, wilitary power, every right of every citizen ?
have placed in lus hands, but charged with le has po such anliurl_\'.
the duty of using powers which the people| In time of war, a wilitary commander,
have reserved to the States, or to ilwmwl\'m-;} whether he be the comuander-in-chief, or
and is permitted (0 break down those great ! one of his subordiuates, must possess and ex-
constituttonal satrenards ol the partition of | creise powers both over the persons and the
governmental powers, and the immunity of | property of citizens wliach cg: not exist in
the citizen from mere executive contiol, which | tme of peace. But he posesces and exer-
are at once both the end and the means of | cises such powers, nol in spite of the Constitu-
free government, ‘ tion, and laws of the United States, or in dero-
The necessary result of this interpretation | gation from their guthority, but in virtue there-

nown to the law; a possibility to be converted
mio a tact at the mere will of the President, |
or o some subordinate ofiicer, clothed by him |
with this power. Buwt [ do perceive that this |
execulive power i3 asserted.

I aw quite awave, that in times of great |
]nui-‘;it' danger, unexpected perils, which the
cgislative power have faillld to provide |
asamst, may imperatively demand instant and |
vigorous execulive action, passing beyond the |
Limitz of the laws; and that, when the execu-
tive has assumed the high responsibility of
such a necessary exercise of mere power, he
may justly look for indemnity to that depart-
ment of the Government whieh alone has the |
righttul anthority to grant it:—an indemity
wlach should be .n!w;n.\‘r, souzit and ace orded |
upon the clearest admission of I gl wrong, |
finding 11s exeuse in the exeeptional case |
which made that wrong absoiutcl‘y necessary
tor the pablic salety,

But 1 find no resemblance between such |
exceptional cases and the substance of these
proclamations and these orders. They do not
refale w v\rvptiun:ll cases—they esiablish a
system.  They do not relate 1o some in<tant
ewergency —they cover an indefinite future.
They dowot seek for excuses—ihiey assert |
powers and rights. They are gvnor.ﬂ rules
of action, am.fu'ahlc to the ennre country, |
and to every person iun it; or to areat tracts of|
country, and to the sovial condition of their
prople; and they are to be applied whencever
and wherever and 1o whomeoever the Presi- |
dent, or any subordinate otficer whowm lie may |
employ, may choose to apply them. ’

Certainly these things are worthy of the
most deliberate and searching examination. |

Let us, then, analyze these [-.m-Ltmal;nnsl
and orders of the President: lot us compre-
hend the natare and extent of the [-0“1-!;-'
they assume.  Above all. let us examine that
wrtentous cloud of the :uil;ta--_s- power of the
}l"rt sulent, which is sapposed 1o have over-
come us and the aavil hiberties of the country.
wursuaut to the will of the people, ordained
in the Consiutution because we are tn 2 state of
war.

And first, let us undersiand the nature and |
operation of the proclamation of emancipa- |
tion, as it is termuvd; then lot us see the char- |
acter and scope of the other proclamation, |
and the orders of the Secretary of War, de-
signed to give it practical effect, and having
done =0, let us examine the asserted source of
these powers.

The proclamation of emancipation, if taken
to mean what in terms it asserts, is an execu-
tive decree, that on the fisst day of January
next, all persons held as slaves, within :-uu{.
States or part of States as shall then be des
ignaied, shall ccase to be lawfully held to ser-
vi.e, and may, by their own efforts, and with |
the aid of the military power of the United
States, vindicate their lawiul l'ight to their
In'-:‘hnn;si freedom.

The persons who are the subjects of this
proclamation are held to service by the laws |
of the respective States in which they reside,
enacted by State authonty, as elear and un-
questionable, under our :i'r':-.'rnl of government, |
asany law passed by any State on any subject.

This proclamation, then, by an executive
decree. proposes to repeal and annul valid
State laws which te the domestic rela- |
tions of their people.  Such is the mode of |
operation of the decree. ’

The next observable charactenstic is, that |

| It is a clear an

|0!‘ on the Pal'."ifll'tlf. 'n;(' (ml_\ _imlir';n'l de-

cigsions whieh have been made upon this ques-
'il"i‘n Ilfl\'t‘ i"t'(‘ﬂ Bil\'i‘l':i(‘ in th‘-- l-,““-(.l- ol []I":
Pr.‘ﬁil;i‘fﬂ. ‘\ﬁ”, very a]‘u]-- In“\-pr, have en- !
deavored to maintain—perhaps to the satis-|
faction of others—have waintained, that the |
power to deprive a particelar person of *the |
Ill‘i\i]t';_’-- of the B’:;l." 1% an 1-,‘((-(-1";\-(- ]ﬂ“\'f'l'.i
For while it has been general v, and so far as |
I know, universally adwitted. that Conoress |
alone can suspend a law, or render it i"”i"-"“"
fi\'t'. .'I.l-ll l"l!‘l\('(!ll(‘lltl.“ '[l'l:’l,t {.‘Hn:_'l'l'?-“ "‘!”"".
can prohibit the courts tiom issuiny the writ,
yet that the executive micht, in particular
cases, suspend or deny the pr;\’llt‘:_:'i' which
the writ was designed to secure. 1 am not
awace that any one has a mpted to show,
that under this grant oi power to suspend
“the ]'lz‘i\']h.';,:v ol the wrii of habeas eo pus.”
the Prosident may annu! the laws of Siates, |
create new oflences unknown to the laws of
the Unved Siates, erect ml tary commssions
to try and punish them. and then. by a sweep-

g deciee, suspend the wril of !n:alu-n«:m'len..
L as to t.u persons who shall be “arrested by

any military authority,” 1 think he would
make a more bold than wise experiment on
the eredulity of the people, who should at-
tempt to convinee them that this power is
tound in the habeas corpus clause of the Con-
stitution.  No such attempt has been, and |
think none such will be made. And there-
fore I repeat, that no other source of this
power haz ever becy .'tug_r;-.'x’r'f?'. save that de-
seribed by the President himself, as belonging
to him as commander-in=chiel’ '

It must b obvious to the meanest t'a;\arit\'.
that it the President of the United States has
an implied constitutional right, as commander-
in-chief of the army and navy, in time of
war, to disregard any one positive prohibition
of the Comstitution, or to exercise any one
power not legated to the United States by
the Constituiion, because, in his judgment, he
mayv therehy ~hest subdae the vm-m_i . he has

| the same rich:, for the same reason, to disre-

gard cach and every provison of the Consti-
tution, and to exercise all power needyful, in
his opinion, to enable him * best subdue the
enemy.”

It has never been doubted that the power
to abolish s]a\'ory within the Sfa.‘cg was not
delegated 1o the United States by the Consti-
tution. but was reserved 1o the States. If the
President. as commander-in-chief of the army
and navy in time of war, may, by an exeru-
tive decree. exercise this power to abolish
slavery in the States, which power was re.
served to the States, because he is of the
op'nion that he may thus “best subdue the
enemy,” what other power, reserved to the
Sta‘es, or to the people. may not be exercised
by the President, for the sawe reason, that he

'i¢ of opinion he may thus best subdue the

enemy? And if so, what distinction can be

| made between powers not delegated to the

United States at all, and powers which.
though thas delegated, are conferred by the
Constitution upon some department of the
covernment other than the executive? Jn-
deed, the proclamation of vau-mber 24, 1362,
followed by the orders of the War Depart-
ment, mntended to carry it into practical ef-
fect, are manifest assumptions by the Presi-
dent of powers delegated to the Congressand
to the julicial d-partment of the government.

ti undoubted prerogative of
Congress alone, to define all officnses, and to

of the Constitusion, is, that, in time of war,
the President Las any and all power, which |
he may decm it necessary 0 exercise, (o sub- !
due the enemy; and that every private and |
personal rizht of imdividual security azanst |
mere exeeutive control, and every right re- |
served to the Statesor the people, res:s merely |
upon exceutive discretion. !

But the military power of the President is |
derived solely from the Constitution: and it is
as sufliciently defined there, as his purely eivil |
power. These are its words: “The President |
shall be the Commander-in-Chief of the army |
and navy of the United States, and of the !
militia of the several States, when called into
the actual service of the United States.”

This is bis military power. He is the gen-
eral-n-chief; and as such. ia prosecuting war, |
can o what generals in the field are allowed
to do within the sphere of their actual opera-
ti' ms. in subordination tothe lnrs of their coun'ry,
Jrom which alone they derive their authoriry®

When the Constitution sayvs that the Presi-
dent shall be the commander-in-clief of the
army and navy of the United States, and of
the militia of the several States, when called |
into the actual serviee of the United States,
does it mean that be shall possess military
power and command oeer ofl citizens of |
the United States: that, by military edicts, e
may control all citizens, as if enlisted in the |
army or navy, or in the wilitia callod mnto the
actua! service of the United Siates? Does it |
mean that be may make himself a legislitor,
and enact penal laws govermng the citizens
ol the United States, and erect tribunais, and
create offices to enforce bis penal edicts upon
citizens?  Doos it mean that he may, by a

wospective executive deeree, repeal and an-

nul the laws of the several States, which re-

spect subjects rescrved by the Coustitution

for the exclusive action of the States and the

people?  The President is the commander-in- |
chiet’ of thearwy and navy, not ouly by foree |
of the Constitution, but uader and subject to
the Constitution, and to every restriction
therein contained, and to every law enacted
by his authority, as completely and clearly as
the private in his ranks.

He is general-in-chief: but can a general-in- |
chiet' disobey any law of his own country?
When be can, Le superadds to his right as
commander the powers of a usurper; and that
is military despousm. In the noise of arms
have we become deal’ 1o the warning voices |
of our fathers, to 1ake care that the military
shall always be subservient te the eivil powers?
Insiead of listening to these voices, some per-
«ons now seem 1o think that it is enouzh to
silence objection, to say, true enough, there is
no civil nght to do this or that, but it is a
military act. They seem to have forgoiten
that every military act is 10 be tesied by the
Constitution aud laws of the country under
whose authority itis dome. And that under
the Conssitution and laws of the United
States, no more than under the Government
ot Great Britain, or under any free or any |
settled government, the mere au'ho.il) o
command an army, is not an authority to dis
obey the laws of the country.

The framers of the Constitation thouglht it
wise that the powers of the commander-in.
chief of the military forces of the United
States should be placed in the hands of the
chief civil mazistrate. Bat the powers of
commander-in-chiefare in nodegree enhanced |
or varuad by being conterred upon the same |
oficer, who Las unportant civil functions. If

- As Congress may instiiute a siate of war, it

of, aud in strict sulordination thereto. The
general who moves his army over private
property in the course ol his operations in the
held, or who impresses into the l-uhli-- Service
means of transportation. or subastence, to en-
able him to act against the enemy, or who
seizes persons within his lines as z-|:it.s. or de-
stroy s supplics in immediate danger of falling
ito the uands of the eneviny, uses authoriis
unknown to the Constitution and laws of the
United States in time of peace; but not un-
known to that Constitution and those laws in
time of war. The power to declare war, in-
cludes the power (o use the customary and
necessary means eflcctaally to carry it on.

may legislate into existence and place under
execuntive control the means for its rosecu-
tion.  And,intime of war withoutany special |
legislation, not the commander-id-chiel only. |
but every commander of aa expediton, or of |
a military post, is lawfully empowered by the l
Constitution and laws oi" the United States,
to do whatever is necessary, and is sanctioned
by the laws of war, to accomplish the lawtul
objects of his command. Bat it is obvious |
that this implied authority must find early |
limits somewhere.  If it were admitted that a |
commanding general in the field might do '
whalever in lis discretion might be necessary |
to subdue the enemy, he could levy vomrihli-!
tions to pay his soldiers; he could force con-|
scripts into bis service: he coald drive out of |
the entire country all persons not desirous to |
aild him—in short, he would be the absolute |
waster of the country tor the time being. :
No one has ever supposed—no one will now |
undertake to uniulaiu-—-!ha:. the con mandcr-r
in-cLicf, in time of war, has any such lawful |
authority as this, I
What. then, is his anthority over the per—[
sons and property ol citizens? | answer,
that. over all persons enlisted in his forces, he |
bas military power and command; that over |
all persons and property within the sphere of |
huz actual aperatwons in the field, he may law- |
fully exereise such restraint and control as the |
successful prosecution of his particular mili- |

tary enterprise may, in his honest judgment, |

abso'utely require; and such per-ons as
have committed l;ﬂ'rnm agnnmst nymlﬂide of
war, he may, through appropriate military
tribunals, inflict the Luninhnent prescribed by
law. And there his lavful authority ends.

The military power over citizens and their |

 property is a power to act, not a power 10

preseribe rules for fu'ure action. It springs
from present pressing emergencies, and is
limited by them. It cannot assume the func-
tious of the statesman or legislaior, and make
provision for for fulure or distant arrange.
men's, by which persons or may be |
made subservient to military uwses. It is the
pliysical force of an aimy in the field, and
may control whatever is 50 near as to be act-
ually reahed by that force, in order to re-'
move obstructions to its exercise. .
But when the military commander eontrols
the persons or property of citizens, who are
beyond the spheve of Lis actual operations in |
the field, when he makes laws to govern their |
conduct, bie become a legislator.  Those laws
may be made actually ’Tr-:m obedience to
them may be enforved by military power; |
their purpose and eficet may be solely to re- |
eruit or support his anmies, or 10 w the
power of the enemy with whom he is con-
tending. But he w» a legislator still; and
whether his ediets are clothed in the form of

proclunations, or of orders, by what-
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some particular military operation in the Beld;
they prescribe futare rales of action louching
the persons and property of citizens.

are o take effect, not merely within the
scope of military operations in the ficld, or
in th«r neighborhood, but the en-
tire country, or great portions thervol.  Their
subject matter is not wilitary offenses, or mil-
itary relations, but civil offenses. and domestic
rclations; the relation of master and servant;
the offenses of “didoyalty or treasonalle
practices.” Their purposc is not 10 meet
sowe Cxisting and instant miliary '
but 10 provide for distant evuum
or may not occur; and whose counections, of
they should comncide with any particular wil-
iary operations, are indirect, remote, casual,
and possilile merely.

It is manifest, that in proclaiming these
edicts, the President is not aeti the
aathority of mili law; lr-,L-oﬁ-
tary law extends only over the persons actual'y
enlisted in the military service; and second,
because these persons are governed by laws
enacted by legislative power. It is equally
maaifest that be is not acting under that im-
plied authority wiieh grows out of particular
actual miluary operations; for these executive
decrees do not spring frem the special emer-
gencies of any pafWicular m litary operations,
and are 0ot Lmited to any field wn which any
such operations are carried on.

Whenee, then, do these edicts spring ?
They spring £ om the assumed power to ex-
tend martiat law over the whole terrvitory of
the United States; a power, for the exercise
of which, by the President, there is no war
rant whatever in the Constitution; a power
which no fiee people could confer upon an
excewive officer, and remain a free people.
For it would make Lim the absolute master of
their lives, their liberties, and their property,
with power to delegate his mastership 10 such
salraps as he might select, or as he maght be
unposcid on his credulity, or his feass.  Amids
the great dangers which encompass us, in our
struggles to encounter them, in our natural
eagerness to lay bold of cfiicient means 10 ac-

1sh our vast labors, let us beware bow we

row weapons from the armory of arbitrary
power. They canno! be wielded by the hauds
of a tree people.  Their blows will finally fall
upon themuselves.

Distracted councils, divided strength, are
the very carliest effects of an attempt to use
them. What lics beyond, no patriot is now
willing to attempt to look upou.

A leading aui inflacutial newspaper, while
expressing vative devotion 10 the President,
and approbation of his Pwlmnatmd‘ cman-
cipation, savs: * The Domocrats talk about
‘an-onsiituiion al acts”  Nobwly pretends that
this act s consiitutional, amf nobudy cares
whether it is o0 not”

I think 100 well of the President, 10 believe
he has doue an act involving the lives and
fortune: of nillions of human beings, aud the
entire social condition of a great people, with-
oat carmg whoether it is confoupable 10 that
Cousiiuaon wiich be has, mauy tines, sworn
to support.

Awmong all the causes of alarm which now
distress the public mind, there are few more
teriible to reflecting men, than the tende
t) lawlesness wiich s man festing itself in so
many directions. No stronzer evidemce of
ths could b afforded, than the open declara-
tion of a respectable and widely cireulated
journal, that “nobody cares™ whether a
public act of the President of the Uni
Siates is in conformity with, 0° is subversive
of the supreme law of the land,—the only
busis upon which the government rests; that
our public atlaits have become so C,
anl our ability 10 retrieve them by the use of
honest means is 0 distru-ted, and our willing-
ness 10 wee other means so undoubted, that
our great public servants may themsclves
break the fundamental laws of the country,
and become usurpers of vast powers vot in-
trusted to them, in violation of their solemn
oaths of office; and “nobody cares™

It is not believed that this is just to the
prople of the United States. They do ecare,
and the Prosident cares, that he and all other
mblic servants should obey the Constitution.
i’u:tin:m Journals, their own honest and proper
desire to support the Premdent—on whose
wisdom and fiimness they rely to relieve their
country from its evils and dan and the
d fhiculties which the mass of 1 en-
counter in forming opinions on quesions of
consiitutional law, may prevent them, for a
limited time, fom ardviog at a just jodgment
of such questions, or of the vast praciical ef-
fects dependent on them.

But the of the United States do not
expect national concond to spring from usur-
pation of power: or national security fiom the
violation of those great princi]les of e
liberty, which are the only possible jon,
in this country. of private safety and of
order. Their instincts demand a purer and
more comprehensive statesmanship than that
which scizes upon unlawful expedien‘s, be-
cause they may possibly avert for the moment
some threatening davzer at the ex of
the violation of principles of pov-
crument, or of the desiruction of some neces-
sary saleguard of individual security.

It is a subject of discussion in the public
journals whether it is the intention of the
Executive 10 use the ‘rs asserted in the
last proclamation, in the orders of the
Secretary of War, to s free discussion
of political subjects. I have confidence in the
purity and the patriotisza, both of the Pres-
dent and of the Sceretary of War, lfear o
=uch Er-»«-m application of this '
and these onders by them. Buat
of such powers must be intrusted 10 subordi-
na e agents, and it is of the
arbitrary power that it should be in
which can act promptly and efficiently, and
unchecked by forms. These great
mnlx:;ln confided to persons actuated
or Or perso fe and .
or, what mf:ld often ;Ev?b l'u'“m w the
citizen, actuated by a desire to commend the ¥

R

vigilance to their and by a blan-
derinz and stupid zeal in their

_ Bat it is not this o that

tion of power which is 0

is the existence of the power jtself, and
uses of which it is suseaptible, while '




